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FOREWORD
Within a company, the board of directors is the principal agent of strategy and
risk taking, the principal maker of commercial and other judgements. Discharging
these responsibilities means thinking not only about particular tasks but also
about ways of working as a board and how the board organizes its own workflow.
The theme of this 12th issue of the Hawkamah Journal is how boards deliver
on their respective goals. In this regard, we are pleased to feature an interview
with Ms Margaret Foran who explains the main purpose and objectives of boards.
Other articles included in this issue take a closer look at the crucial relationships
between the board and its committees, as well as the relationship between the
Chairman and CEO. The final articles look into board information, both financial
and nonfinancial. The board packs should provide the directors with the relevant
information needed to place them in a position where they could apply their mind
properly to the matters at hand in order to discharge their statutory and fiduciary
duties.
These issues are relevant in the Middle East and North Africa where much of
recent governance reform has been largely structural in nature, i.e., the focus is
put on board responsibilities, board structures, and the establishment of board
committees. Most definitions of board responsibilities are crafted by lawyers and
governance professionals and use terms such as “fiduciary duties.” However, good
boards go beyond mere compliance and take the initiative to determine what their
responsibilities mean in practice and define how they can shape their own board
processes in order to effectively contribute to the overall success of the company.
I hope you will find the articles in the current issue to be interesting and insightful.
H.E. Hamad Buamim
Chairman
Hawkamah Institute for Corporate Governance
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INTERVIEW WITH
MARGARET FORAN

Margaret Foran

Chief Governance Officer, Senior VP and Corporate Secretary, Prudential Financial Inc.
Margaret M. Foran is an established leader in
US corporate governance. She is currently Chief
Governance Officer, Senior Vice-President and
Corporate Secretary of Prudential Financial Inc. In
addition, Ms. Foran is Chair of the Compensation
Committee at Occidental Petroleum. She has been
recognized by Directorship Magazine as one of the
Most Influential People in corporate governance.

about what makes a good board. Themes include
absolute commitment to the company, objectivity,
diversity, willingness to listen and to challenge, a
readiness on the part of directors to “leave their
ego at the door” and keep themselves up to date
through education and training.

Ms. Foran held senior positions in Sara Lee
Corporation, J.P. Morgan & Co and at Pfizer, where
in 2007 she pioneered dialogue between the
board and leading institutional shareholders. In
the interview below, she talks to Peter Montagnon

One of the board’s basic duties is to monitor and
vet strategic business priorities on behalf of the
company’s shareholders. Other important duties
include hiring the Chief Executive, succession
planning, oversight of risk, strategy and the long-
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What are boards there for?
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What about the role of the Chair?
The chairman’s role is critical. I wouldn’t have
How does this apply to privately-owned and said this 20-years ago, but leadership makes a
family companies?
real difference. The Chair must make sure that
all voices are heard, that there is enough time
A privately-owned company is a little different. for discussion, and that the board is properly
Directors should be viewed as strategic advisors. trained. The Chair has a role to play in addressing
There’s a major benefit to this role. Good boards challenges and opportunities the company may
understand the business, are preemptive and ask face. This means bringing in the appropriate
the right questions before critical issues arise. subject matter experts, when necessary and
Management must also understand which issues listening to the discussion.
are critical.
You mentioned succession planning. How
An advisor’s role to a family business is to ask important is that?
the right questions and build consensus. As an
independent director in a family business, your Succession planning needs to be constant.
role is to tell it as it is through the lens of your Talent development is critical to the company’s
knowledge and experience.
success. Creating an environment that provides
opportunities for professional growth creates a
So what makes a good board?
path for the company’s future leadership.
term financial interest of the company.

Good boards have similar characteristics. The
same is true for bad boards – but for different
reasons. Good boards display diversity in their
thought processes, directors listen to each other,
are not afraid to ask questions or give advice, and
they are able to reach consensus. All good boards
listen; they don’t have an ego. The corporate
benefit is paramount.

For the CEO, it is not uncommon for a Board to
commence succession planning as soon as a new
CEO is named. In fact, a CEO once told me on the
day he was appointed that it was now time to plan
for his successor.

Talent development was once a topic that made
it on the Board agenda once per year. Today,
the best boards address talent at almost every
Is that in practice what we mean by fiduciary meeting. It’s not just about succession planning.
duty which is often described in purely legal It’s now about talent development. Boards in the
terms?
U.S. are recognizing that talent development is
imperative to the company’s long-term success
Fiduciary duty is really common sense. What does Some are doing a great job.
duty of care mean? It’s about paying attention,
doing homework, being aware of conflicts of But surely one of the basic tasks for a board
interest. You have to have the benefit of the remains capital allocation.
company in mind. This is not about you. It’s
about the corporation. You need respect, a certain Yes. This means you need directors with the skills
curiosity, and diplomacy.
and experience who understand the company and
its capital allocation needs.
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How far should boards also be looking at what Directors need to be hands on, but also understand
drives behaviour in the business?
that they are not company management. They
need to know their role and the issues within their
Culture is critically important and the topic is a purview. Boards are responsible for the company’s
focus for US boards. Directors have observed strategic oversight, not day to day operations.
what transpired at Wells Fargo and Uber and
are asking how they can better understand the So how far should they be directly involved in
company’s culture. Directors can use various dialogue with stakeholders?
mechanisms: such as reading employee surveys
and exit interviews or by visiting company offices If you’re monitoring culture, there must be some
and talking to business managers.
kicking the tires with stakeholders. It’s important
that directors have visibility.
There was a time when we looked at things from
a purely legal perspective. Issues like #MeToo I’ve always worked for companies that leverage
never really got to the board if they were not the expertise and knowledge of their boards. As
considered material. Now boards want to know a director, informal engagement is important and
if the company experienced a security breach, or adds value to the organization. The experience
any allegations that might affect the company’s adds another dimension to the director’s insight
reputation. Boards demand that any security or into the company. The objective is interaction
reputational risks are investigated and ask for a without dominance. The director’s role is not to
briefing with the findings.
micromanage.

06

the hawkamah journal

a journal on corporate governance & leadership

issue12

What about monitoring social media sites like And Automated Intelligence?
Glassdoor, which can tell you about the mood
This depends on the company. The number of
of the workforce?
human resources required is contingent upon the
You should look at social media sites but also nature of the business.
take them with a grain of salt. The information
in these sites is not necessarily the answer, but What about board evaluation?
it’s part of the process to understand culture.
These sites may evoke questions that directors Board evaluations should be conducted at least
can ask management to get a better sense of the annually. Constructive feedback is important to
directors to understand where improvement is
company culture.
needed.
You pioneered dialogue with shareholders.
What can you do if you’re a good director on a
What are your reflections on that?
bad board?
In 2007 when I was at Pfizer, we had the first
meeting between the board and our top 35 If you’re a good director on a bad board, you must
shareholders. A prominent U.S. lawyer released a seek out new leadership, recruit qualified director
memo calling the meeting “governance run amok”. nominees, and figure out how to address the
issues through education and refreshment of the
Now engagement is a best practice.
directors. This is really about relationships. You
must have the ability and trust of the CEO. Good
Technology has become an important issue for boards are transparent.
companies. Do boards need special expertise
The best boards are the most diverse boards
for dealing with that?
where not everybody is thinking alike. Good
In short, the answer is yes. Boards need to be directors challenge their peers’ thoughts and
assured that management is on top of cybersecurity ideas to ensure that group decisions are made in
risk. A board should effectively monitor and the company and shareholders’ best interest.
oversee the process. You aren’t generally looking
for people with just one expertise. You may also Boards need directors with an array of skills.
need a Chief Information Officer and outside Board education programmes are important. It
is also helpful to gather your own background
consultants who can provide their expertise.
information. Informed directors also read their
Regarding resources, you could direct a great company and its competitors’ analysts’ reports to
deal of funding to cyber security and this will not understand industry trends.
guarantee that the company will not experience
a security breach. Boards need to ask the right
questions, have the appropriate management
resources, evaluate data and ask themselves how
much of the company’s budget is adequate to
manage the technology risk and where should
those funds be allocated to optimize the company’s
security. It could take a large investment of time
and money. Directors need to conduct a costbenefit analysis.
the hawkamah journal
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BOARDS AND THEIR COMMITTEES:
WORKING TOGETHER

Frank Dangeard
Managing Partner, Harcourt
Committees, particularly audit committees, are
sometimes better accepted than boards. Privatecompany founders who resist a meaningful
board, and who in practice might not even have
a functioning one at all, will recognize that they
need to present properly audited accounts to their
banks, commercial partners and public authorities.
They will accept to put in place an audit committee
in order to give credibility to the accounts.
The norm, however, is for boards to come first, and
committees second. Boards of small privately-held
companies often function without any committee
at all, with the boards doing everything. Others
only have an audit committee. Most jurisdictions
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now mandate two or three board committees:
audit, nominations and remuneration - this is
particularly the case of companies listed on a
stock exchange. Many companies have additional
committees to reflect priorities or concerns. In
short, board committees have become the norm.
There are good reasons for the generalization
of committees: they facilitate board work and
improve the quality of decision-making. But
setting up a committee is not enough to ensure
that it will discharge its responsibilities properly,
nor that it will assist the board effectively. Many
board members are puzzled about their committee
responsibilities, and are clear neither about how
the hawkamah journal
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the committee’s agenda relates to the board’s, nor 1) The committee proposes, the board decides
about how they should interact with the board
itself.
Committees sometimes have delegated authority
on certain limited matters, but the board should
Here a few examples of committees not working normally decide on all important matters. There
properly:
are multiple consequences to this simple rule:
- Committee meetings are short and technical,
the conclusion of the experts (for example, the
external auditors or the remuneration consultants)
is accepted without serious discussion;
- The committee works properly, but its agenda is
narrowly defined to cover technical matters only,
and never referred to in the board meetings;

- Board members should have access to all the
committee papers in advance, whether they are
on the committee or not, in order to understand
the issues discussed if they are interested in doing
so;

- Committee reports at board meetings are
indispensable. The oral report must be clear and
reasonably complete, so that non-members can
- Committee reports are very short and do not understand why recommendations are made. The
give the directors who are not on the committees minutes themselves may be shorter, depending
an understanding of how recommendations or on the practice in the jurisdiction, and should
decisions are arrived at;
obviously be made available to all directors;
- A committee acts as a “board-within-a-board”,
with key decisions taken in the committee - the
rest of the board being asked only to ratify, and
certainly not encouraged to ask questions;

- Directors who are not on the committee should
be allowed to ask questions and have them
properly answered. However, it will only be in
exceptional cases that a discussion is completely
reopened;

- The directors who are not on a committee do
not trust the quality of the work done in the - If a board member is worried about an item on
committee;
the committee agenda, he or she should be given
the opportunity to voice that concern beforehand,
- Board meetings drag on and delve into too much and even be invited to attend the committee
detail, whilst committee meetings themselves are meeting. A committee cannot become the “latest
short and superficial.
entertainment in town”, but there is no reason to
turn down a genuine request to attend.
In all of these cases, committees are either useless
in their own right, or useless because they do not
assist the board in carrying out its duties.
2) The Committee’s agenda is technical, but its
purpose is business
The reality is that, with today’s enlarged board
agendas and responsibilities, board cannot A committee is always created with a specific
function properly without effective committees. purpose, which generally requires technical analysis
It is therefore important that they work together and competencies (analysis of financial accounts,
properly.
remuneration, governance and nomination, health
and safety, operational matters, etc.). But if all
This is not as hard as it seems, as long as some of it does is rubber-stamp the conclusions of the
the following is kept in mind.
internal or external experts assigned to the matter,
the hawkamah journal
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it will be of limited use to the board. Conversely, if
it tries to double-guess the experts and redo the
work, it will waste everybody’s time.
A committee adds to governance when it checks
that the technical agenda has been properly
discharged, but then uses this agenda to discuss
the business issues raised by the technical matter.
For example, a remuneration committee will look
at business and individual performance, assessing
in the process whether the company has the
management team it needs. An audit committee
will look at the financial statements, and beyond
recommending to the board the accounts, will
assess the business model, the performance
of the business and the relative position of the
company in the market. The committee reports
will cover the technical agenda, and comment on
the business seen from that particular lens.
As a consequence:

have in equal measure. Board should be
comfortable to delegate the technical oversight to
these specialized committees and certain directors
only, and trust their recommendations;
- Certain matters require in depth analysis, which
can be carried out by a committee, but not as easily
by a full board. Ad-hoc or standing committees
can be set-up for that purpose (assessing an
acquisition or divestiture, reviewing investment
proposals, overseeing health and safety, reviewing
enterprise risk, etc.);
- Setting up a committee sends a message inside
and outside the company about the priorities of
the board and management. That “messaging
power” should not be underestimated;
- Committees can handle more open-ended or
difficult matters for a preliminary discussion,
assisting in framing a subsequent board discussion.

- It is healthy to have a wider cross-section of It is normally the responsibility of the board chair
management attend the committee meetings; to put the committees to good use in order to
improve the efficiency of the board’s agenda. The
- Committee meetings, beyond the technical chair can decide at any time that a difficult matter
agenda, can be more open-ended and flexible requires more in depth discussion, and refer the
than the board meeting themselves, both in terms matter to a committee. In addition to the standard
committees, other committees can be set up on a
of discussion and timing;
permanent or temporary basis, depending on the
- Because different committees will look at problems at hand and the availability of the full
matters with different lenses, some overlapping is board to handle them in whole or in part.
not in itself a problem.
4) The choice of the committee chair and
3) The board’s agenda is organized keeping members is important
committee work in mind
As always in governance, composition matters.
The board’s agenda is generally so crowded that Committees are no different.
it is both unrealistic and inefficient to expect the
board to handle everything properly. This simple - Other board members must trust the technical
fact is why the board’s agenda must be organized competence and dedication of committee
members.
with committee work in mind.
- Many committees (audit, remuneration, - Committees can also be set up to maximize the
nomination, governance, etc.) require a degree of expertise of board members.
technical expertise that not all board members
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- Committee members must show complementary
expertise and be compatible for the committee
dynamics to work positively.
The chairman of a committee plays an essential
role, first in interacting with management, then in
ensuring that committee discussions are open and
exhaustive, and finally in reporting to the board. A
board will generally trust a committee if it trusts
its chair - hence the importance of choosing a
committee chair wisely. The time-commitment
of the chair is at least double that of the other
committee members – hence the importance
of accepting a chair position wisely (even if the
remuneration generally reflects the increased
commitment).
In conclusion, in today’s enhanced board
responsibility era, the board’s agenda can only
be properly discharged by taking into account
the work done in committees. One cannot be
considered to be functioning efficiently without
the other(s).
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THE CHAIRMAN
AND CHIEF EXECUTIVE
A CRITICAL RELATIONSHIP

Kit Bingham
Partner and Head of the Chair and Non-Executive Director Practice, Odgers Berndtson
There are few relationships more critical to the
good governance of an organisation than that
between the chairman and the chief executive.

responsibilities, and consider where potential fault
lines may lie.

The shorthand often given for these two roles is
(I am assuming that these two positions are held that it is the chairman’s job to run the board and
by different people, which is standard practice in the chief executive’s job to run the company.
the UK and most of Europe, but not always in the
United States).
To unpack this a little, the chairman is responsible
for ensuring that the company is rigorously and
For this relationship to be effective, it is essential robustly governed. The chairman must ensure the
that both individuals know their roles and do not board is properly constituted – that it includes
stray into the remit of the other. So let us examine people with the necessary skills, experience and
the specifics of the chairman and chief executive’s time to add value to the board’s discussions – and
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that it receives sufficient information to discharge
its duties effectively.
The question of information flow is vital. A board
may include the brightest and best luminaries of
the commercial world, but they will be rendered
helpless if they do not know what is going on in the
business. A strong chairman will ensure the right
financial information reaches the board, so that
directors may assess current trading, track actual
performance against forecasts and plans, and gain
insight into the level of risk being assumed.

there is a vigorous process for bringing researched
and evidenced strategic options to the board to
consider, test and challenge.
I have always enjoyed the following quotation
from Sir John Harvey-Jones, a high profile UK
chief executive from the 1970s and 1980s, who
said:

“Management consultants are there for every
conceivable part of the manager’s job. But you try
getting advice, guidance, a course, or a specialist
book on the skills of being a good director of a
To be useful, information must be thoughtfully company, and you will find almost nothing except
summarised and edited before being delivered a great deal of mystique.”
to the board. I recall a conversation with a UK
non-executive director who said the financial “The job of the board is all to do with creating
information presented to the board on a momentum, movement, improvement and
monthly basis was more than 2,000 pages long. I direction. If the board is not taking the company
remember a second director telling me that after purposefully into the future, who is?”
joining the board of a major UK company, she
called the company secretary after her first set As a description of the chairman’s role, “creating
of surprisingly skinny board papers arrived asking tomorrow’s company out of today’s” is as good as
where the financial information could be found. any.
Neither is ideal – financial information should be
comprehensive yet pertinent and digestible. The If such a description sounds somewhat ephemeral
information should cover what the directors need and lacking in concrete definition, well, yes it is.
to know to understand the business, not what That is part of the fascination of the chairman’s
management want them to know.
role – to think in longer-term and more abstract
ways about the future of the business and the
Of course, financial information is just one part of drivers of success than senior managers, with the
the picture. Directors should be kept up to date on day-to-day pressures of their role, may be able to
the soft factors that underpin corporate success (or achieve.
failure). How is the company advancing innovation,
how are relationships with key stakeholders such Indeed, I would add a further dimension to the
as customers, staff and local communities, how chairman’s role that also lacks easy definition,
robust is the supply chain, what is the health and namely responsibility for the values and culture
safety record, is the business model sustainable of the organisation. It is the board’s responsibility,
on social and environmental grounds?
led by the chairman, to establish the company’s
purpose and the values by which it will operate.
But it is not the board (and chairman’s) job solely It is then incumbent on the board to monitor
to serve as a policeman, charged with keeping whether the right practices and behaviours are
the company and its management in check. It embedded throughout the organisation. Let us
is also the board’s job to drive the performance not forget that Enron’s board of directors not
and future success of the organisation. The once but twice waived the company’s own ethics
chairman’s role is not to set strategy but to ensure policies to facilitate executive participation in the
the hawkamah journal
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off-balance sheet activity that was to sink the executive must recognise that the board is there
business and land several of those executives in to hold him or her to account, and to evaluate his
jail.
or her performance.
Next to all this, the chief executive’s role appears
relatively straightforward – run the company! Of
course it is more complex in reality, involving making
sure that the organisation has the right strategic
plan, and the financial and human resources to
deliver it. The chief executive is responsible for
understanding the company’s markets and how
they are changing; he or she must have deep
knowledge of the company’s own operations, and
their strengths or weaknesses. They must recruit
and retain a talent top team, develop strong,
trusted relationships with key customers and
suppliers, keep track of the competition, consider
M&A opportunities, oversee the budgeting and
performance management process, and act on a
thousand other daily points that require urgent
senior attention.

And, of course, ultimately, it is the chairman’s
job (in consultation with the rest of the board)
to replace the chief executive if they feel the
success of the company depends on a change of
leadership.

In short, the chief executive must demonstrate
leadership, both internally and externally. Because,
to be absolutely clear, it is the chief executive and
not the chairman who is the visible ‘face’ of the
organisation. A company has only one leader, and
it is the chief executive.

Both individuals must invest time in forging a
relationship of trust and respect. The two need
not be friends. In fact, it may be better if they are
not, given that it may fall to the chairman one day
to dismiss the chief executive. Of course they must
be on friendly terms and should socialise as part
of developing their relationship, but a modicum of
distance is required as well.

Both chairman and chief executive must ensure
that they do not assume responsibilities that
rightly belong to the other. The chairman must
not attempt to try and manage the company – he
or she has no executive responsibilities and should
not become involved with allocating operational
tasks.

In business, as in other walks of life, unconstrained
authority is a recipe for poor long-term decisionmaking and behaviour; self-confident chief
executives recognise this fact and understand
that operating in an environment of challenge
and accountability will enhance and not limit their
success.
And now to the all-important question: how
should the chairman and chief executive work
together?

A chairman should be a mentor and source of
counsel to the chief executive, and the latter
should feel able to open up about problems and
dilemmas. Communication is essential. To ensure
a healthy dialogue and regular pulse-taking,
chairmen and chief executives should lock in a
Equally, the chief executive should not seek to regular time to speak on the phone and meet
‘manage’ the board. A board that consists solely in person. A weekly call and a monthly face-toof the chief executive’s friends and allies is unlikely face meeting is probably the minimum, though of
to be a source of effective challenge and oversight. course many may interact more often than this.
The chief executive should of course be consulted The key is to ensure a happy balance. Too little
on the areas that fall within the chairman’s remit communication, and both the chairman and
described above. Indeed the chief executive’s input chief executive will lose sight of each other’s
might be the most important opinion that the responsibilities. But a chairman who occupies an
chairman and the board will seek. But the chief office every day next to the chief executive may
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be unable to resist the temptation to find things
to do, straying into areas that are rightly the chief
executive’s.
Finally, it helps if there is an independent, trusted
third party who can monitor the relationship
between the chairman and chief executive. In
UK governance, this individual is usually the
Senior Independent Director, and in the US, the
Lead Independent Director. Whatever their title,
this person is responsible for ensuring that the
chairman and chief executive’s relationship is
neither too close nor irreparably broken down.
This lead director should be responsible for
conducting an annual evaluation of the chairman,
and should be a conduit for any concerns from
other independent directors about either the
chairman or chief executive’s performance.
Like any human relationship, the bond between
chairman and chief executive will ebb and flow,
there will be good times and bad, cross words and
making up. Also, like other human relationship,
defining and understanding each other’s roles, and
committing to regular and open communication
lies at the heart of a strong, trusted union that
will stand the test of time.
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SETTING THE TONE A BOARDROOM GUIDE

Paul Dubal
Senior Vice-President, Head of Corporate Governance, First Abu Dhabi Bank
This article explores how leadership exerts a
fundamental influence on the corporate culture
of an organization, and how that influence sets
the tone for the way the organization conducts
business. It also explores the respective role of the
Board, the Chief Executive Officer (CEO) and the
Chief Compliance Officer (CCO). “Tone at the top”
describes how the leadership culture pervades and
cascades throughout the organization, and the
example set by the Board and senior management
on corporate behaviour.
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Setting the Tone at the Top
The term is used to describe an organization’s
general ethical climate, as established by its
board of directors, audit committee, and senior
management. The term was popularized following
a series of major accounting failures such as Enron,
Arthur Andersen, and the U.S. Federal National
Mortgage Association.
When we think of the “tone” set by the leadership,
we construe it widely to cover all aspects of
the organization’s operations. It refers to an
organization’s guiding values and ethical climate,
and management’s style of leadership and
the hawkamah journal
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commitment towards openness, honesty, integrity, there, the genie is out of the bottle. The future
transparency and ethical conduct.
reputation of the organization is at stake, based
on how it responds. The timing of the response is
How management and business leaders behave critical too. Wait too long and the more likely the
will set the tone for the way the employees response you give will be perceived as lacking in
behave. Is it a Code of Conduct? Arguably yes, genuine intent.
but it is much wider than that. The former is a
written statement of rules and expectations. Tone For example, when a United Airlines passenger
at the top is an unwritten proposition that defines was dragged from an overbooked flight,
attitudes and values that business leaders are sustaining facial injuries, the incident was filmed
expected to support as role models. Leaders that by a fellow passenger. That footage went viral
fail to live the values they espouse will be quickly and the resulting media frenzy threatened to
discovered and lose credibility.
engulf the company. Yet Oscar Munoz, the CEO,
failed to respond for several days and then he
The Price of Reputation
accused the injured passenger of being disruptive
and belligerent in resisting. He only apologized
Reputational risks are now considered as great as following a huge online petition demanding his
strategic, operating and financial risks, according resignation. Few treated his apology as genuine,
to a recent survey conducted by Deloitte. and more as an attempt to protect his position.
Accordingly, some companies will seek to enforce In the immediate aftermath, over $1 Billion value
the tone at the top to protect their reputation. was wiped from the airline’s stock price.
For example, when a Google engineer wrote a
controversial memorandum that suggested men
and women have underlying psychological and
biological differences that make them suited
to different types of work, the company acted
quickly to distance itself from his views. The
company responded decisively by describing the
memorandum as offensive. The engineer was
quickly fired for lighting a firestorm that, if handled
badly, could severely tarnish Google’s reputation
as an inclusive employer that embraces diversity.

The Board’s Role
The starting point for setting the tone begins with
the organization’s governing authority; the Board.
They are expected to appreciate that a healthy
corporate culture is a valuable asset, a source of
competitive advantage and vital to the creation
and protection of long-term value. The preface
to the UK Corporate Governance Code 2016
summarizes it succinctly:

“One of the key roles for the board includes
The Onset of Social Media and Implications for establishing the culture, values and ethics of the
Business
company. It is important that the board sets the
correct “tone at the top.” The directors should
The Google incident highlights the modern pitfalls lead by example and ensure that good standards
for organizations in the social media age. Carefully of behaviour permeate throughout all levels of the
nurtured reputations that have taken years to organization. This will help prevent misconduct,
foster can be destroyed overnight by an incident unethical practices and support the delivery of
or scandal that goes viral.
long-term success.”
Through social media and mobile technologies, Reinforcing this, the GC100, which represents
a leader’s words and actions can go viral in a FTSE 100 general counsels and corporate
nanosecond. Once the damaging content is out secretaries, recently provided guidance on the
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interpretation of Section 172 of the UK Companies
Act 2006. This section imposes a general duty on
directors to consider the impact of their decisions
on stakeholders such as employees, the wider
community and the environment. The key principle
behind the guidance is around the culture of the
company. It recommends that directors should
embed in the habits and behaviour of the board,
management and employees, a culture which is
consistent with the company’s goals. Installing
culture as a director duty in this way represents
a potentially significant shift in director thinking.
The Board needs to establish the appropriate tone
by cultivating a culture that gives high priority
to ethical standards, principles of fair dealing,
professionalism, integrity, full compliance with
legal requirements and ethically sound strategic
goals. How can the Board achieve this?

“It is important for the Board to be in touch
with and understand employee morale and
sentiment”

relationship with regulators; policies relating to
disclosure and transparency etc.

It is important for the Board to be in touch with
and understand employee morale and sentiment,
including through updates from management, and
• Firstly they must lead by example – that means in turn flow the corporate culture down through
working with the appropriate level of integrity all levels of the organization.
and honesty; communicating their decisions in a
The CEO’s Role
transparent fashion.
• The composition of the board is critical. It
should have sufficient expertise related to
human resources and leadership development –
important ingredients in shaping culture. Board
training often focuses on compliance but should
also include ethics and culture.
• Employee surveys can be useful tools to provide
valuable insight into the state of the organization’s
culture.
• Compensation decisions made by the board send
powerful signals throughout the organization’s
culture about what is valued.
• The Board needs to ask the hard questions to
satisfy themselves that management has adopted
the appropriate culture and is maintaining it. They
can ask about the company’s policies on whistleblowing; the company’s interaction and
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The influence of the CEO cannot be overstated.
Internally, the CEO is the face of the organization
and the figurehead to whom employees ultimately
look for vision, guidance and leadership. Externally,
establishing the right tone can serve to fortify
the organization’s reputation and its relationship
with shareholders. The CEO needs to be a trusted
figure within the organization by connecting
with people inside and out of the organization.
It requires regular, transparent communication
through the most effective channels, and for the
CEO to consistently exhibit his/her core values
and standards. This also means developing reward
systems whereby behaviour that reflects the
values are rewarded, and equally behaviour that
conflicts with the values be disciplined. Clear
rules and consistent enforcement will ensure
that the values become deeply embedded within
the organization. People will know the CEO’s
expectations and where they stand if they do not
meet them.
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The Chief Compliance Officer

and the training that supports it. The CCO should
also be the leader that employees can turn to for
The CCO has a critical part to play in setting and advice on ethical concerns. They are instrumental
reinforcing the tone at the top. He/she must be in creating a culture where employees can express
beyond reproach, someone whose integrity is their views without fear of adverse consequences,
clear and who can earn the respect of personnel an essential element to creating a strong ethical
at all levels of the organization. In the world of tone.
globalization and increased competition, ever
more complex international laws and standards, The Business Case for the Right Tone at the
and onerous regulatory regimes, the role of the Top
CCO is arguably more critical than ever. Ensuring
that business is conducted diligently, ethically and Why is it so important to adopt a strong ethical
in compliance with accepted business practices is tone at the top? The more useful question is: What
one aspect. Many perceive the role of the CCO are the implications for an organization that does
as the key person to identify and manage legal not adopt an ethical tone at the top? One only
and reputational risks. Critical elements of the has to study Enron, Wells Fargo or Lehman Bros
CCO’s mission is to raise awareness of risk; to in the U.S., Danske Bank and Carillion in Europe,
develop training programs to address risks and to Toshiba and Samsung in Asia, or even Mobily in
support the creation of the right culture; to act as the MENA region. Below are some key benefits of
an adviser to senior management and the board adopting the right tone. These are not exhaustive.
on the organization’s commitment to ethics and
• Stronger risk culture. An organization’s culture
compliance.
has a huge impact on its ability to prevent the
The CCO contributes to tone at the top both occurrence of unacceptable risks and identify
directly and indirectly. He/she has a built-in new and emerging risks in a changing operating
platform for reinforcing the organization’s values, environment. It can highlight weakness in internal
often having oversight for the Code of Conduct controls or organizational blind spots.
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• It is critical to building trust and value with
shareholders, employees, customers and business
partners. An organization that engenders trust and
builds a reputation for ethical and fair treatment
of all its stakeholders will enjoy a competitive
advantage, attract shareholder investment and
develop its client base. In an uncertain world,
people want to deal with organizations they can
trust.
• People are happiest and most productive
working for companies whose values align with
their own. The attraction of talent is a key priority
for business leaders. In the social media world of
today, many decisions are based on perceptions
of an organization, and the recruitment process
is becoming driven more and more by culture and
reputation. Candidates want to find out what the
culture is like, the opportunities for development
and rewards, and the effectiveness of the
leadership.
• There is a correlation between strong ethical
values and improved financial performance. An
ethical company can attract and retain a loyal
workforce, is able to optimize its reputation, reduce
its cost of equity, enhance supplier relations, and
mitigate litigation and associated costs. It is a
virtuous circle of “caring capitalism” whereby
improved social performance leads to improved
financial performance.

first before attempting to make any wide-sweeping
changes. Communicate the change message
clearly to inform and drive the new culture before
implementing change;
• Leaders are the agents of change, the role
models. It has to be action based. Leaders must
consistently ‘do as they say’, to behave and
conduct business in a way that is aligned to and
enforces the values and ethical standards of the
business. Only that way can it cascade through
each level of the business;
• There should be systems that recognize and
reward behaviour consistent with the values;
• Similarly misaligned behaviour must be acted
upon and necessary action undertaken, openly
and transparently. This may involve developing
whistle-blowing procedures, but also sophisticated
internal control systems that monitor and test
compliance;
• Embedding systems and processes to support
the tone from the top as ‘business as usual’
will help shape the organizational culture and
measure the effectiveness of leadership actions
and behaviours over a period of time.

Adopting the right tone at the top is a business
imperative. The cost of failure to do so in this
highly regulated, social media world is crippling
How Can a Company Create and Maintain an fines, lost business and a reputation destroyed
Ethical Culture and Strong Tone at the Top? overnight that will take years to win back.
In conclusion, here are some pointers on how to
develop and more importantly maintain the right
ethical culture for your organization:
• It has to come from the very top. Consistent
and visible executive sponsorship for ethics
and compliance-related issues is mandatory to
influence a change of culture;
• A culture change does not happen overnight. It
needs patience. Understand the prevailing culture
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Board Progression

Board Evaluation that Adds Value
The effectiveness of a company’s board of directors is critical for ensuring that the company has a sound and
long-term business strategy that is executed within an environment of prudent risk management.
A periodic board evaluation has become part of the accepted governance landscape as a way to improve board
effectiveness.
However, in our experience, traditional board evaluations can be overly past-oriented. They may also exacerbate
already fractious and poorly performing boards. And in many cases, they leave the board members unclear on
what changes, whether big or small, are needed to make to the way the board works in relevant areas in order to
be more meaningful.
Our board progression tool is future oriented and practical. It utilizes a progression matrix which has been
developed by experienced board members, drawing from their experience of boards across the world.
We believe that, when presented with a picture of what the “targets” ought to be and what behavioral elements
and practices they are composed of, it is easier for a board to determine what it wants to do and how to get there.
The matrix is a tool describing what corporate governance targets boards can set for themselves.
Our methodology is aimed at creating buy-in from all board members on the ways in which the board can
progress and improve in areas that are important, and that can have a positive impact on a company's
performance and competitive position.
For more information, please visit www.hawkamah.org or call us on: 00971 4 362 2551 / 00971 4 362 2662

ACHIEVING QUALITY
BOARD REPORTING

Claire Alves FCIS
Chartered Governance Professional
A company’s survival (and success) depends to a
great degree on the effectiveness of its board’s
decision-making. Directors need information in
order to properly evaluate risks, opportunities and
challenges and to determine strategic planning.
Therefore, it is essential that debate and decisions
at board level are based on high quality, timely
information. However, many organisations both
large and small struggle to get this right.

and Board Intelligence which clearly revealed that
board packs are over long, lack strategic focus, and
are too inward and backward looking.
Quality, not quantity

The sheer volume of information, often hundreds
of pages, collated and prepared into board packs,
creates a significant challenge for both directors in
finding the time to read, understand and digest it,
This ‘information challenge’ in the boardroom and for management which has the regular, timewas highlighted in “Challenges to Effective Board consuming task of preparing it. The problem is
Reporting” which summarises the research findings compounded if the information is inadequate and
of a 2017 survey of governance professionals unfocused.
carried out by ICSA: The Governance Institute
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The biggest mistakes made by management
pertain to providing too much data and not
enough analysis, making it difficult for the board
to identify the key issues, together with a heavy
emphasis on financial and operational matters,
which facilitates insufficient focus on strategic
issues in the boardroom.

have a huge impact on the quality of this
information.

Firstly, clarity. The use of clear and simple
language in board reports (e.g., define acronyms
and explain abbreviations; keep sentences and
paragraphs short) and the appropriate addition of
graphs and charts can have a powerful effect in
The board has a responsibility to ensure it receives enhancing understanding and ease of digestion. It
the information it needs for effective decision- goes without saying that board papers should be
making - in the right detail, on the right topics presented in a professional way and that grammar,
and at the right time. These are areas where the spelling, sentence structure and syntax should be
Chair and the Board Secretary should be working reviewed for quality and clarity.
closely together to ensure the implementation of a
smooth and effective reporting process to benefit Secondly, relevance.
Information should be
both the board and management, and ultimately appropriate and suitable for the purpose for which
the organisation’s performance. More on this a it is required. What is relevant for management
little later.
may well be irrelevant for the board. Information
which summarises key issues and highlights the
How to improve quality?
position is much more likely to be appropriate
for the governing body. Balancing enough
The information provided by management to the information against too much detail, and the
board must create value. It is worth highlighting desire to add information ‘just in case’, is often a
five pertinent characteristics which, if present, challenge for management. Balance should also
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“It is the Chair’s responsibility to ensure board members get the information they
need from management - to understand the business, evaluate risks and rewards,
formulate strategy and to make effective decisions. The Board Secretary, reporting
to the Chair, facilitates the Chair’s responsibilities, provides an invaluable bridge
between the board and management and is often the governance champion within
an organisation.”
be achieved between qualitative and quantitative
factors and the integration of non-financial and
financial reporting. In addition, there is a need to
ensure external influences from stakeholders are
taken into account to avoid overly inward views
being presented to the board and a necessity to
focus more on the organisation’s future, rather
than historical operational and financial facts.
Thirdly, timeliness. Information must be provided
at the right time to be of value; information
received too late can make it totally irrelevant.
Ensuring board papers are submitted in sufficient
time, at least one week prior to meetings, to
allow them to be read and digested is of critical
importance. Board packs submitted late can
promote misunderstanding, lengthen board
meetings and weaken effective decision-making.

facilitate a timely two-way flow of information
with the board. A board portal also has the
benefit of providing a governance depository for
board packs, minutes, policies, charters and many
more.
Working together
Steering back to how the Chair and the Board
Secretary working together can instil a force for
change to support good governance within board
reporting.

It is the Chair’s responsibility to ensure board
members get the information they need from
management - to understand the business,
evaluate risks and rewards, formulate strategy and
to make effective decisions. The Board Secretary,
reporting to the Chair, facilitates the Chair’s
Fourthly, reliability. Simply stated, accuracy is responsibilities, provides an invaluable bridge
essential. Information should also be complete between the board and management and is often
(excluding key information can mislead or the governance champion within an organisation.
manipulate opinions), objective (subjectivity
should be avoided) and be able to be relied upon Board reporting policy
in making decisions.
Given the importance of communication between
And finally, accessibility. Many organisations have management and the board, it makes good sense
adopted digital board portals in order to streamline to give this focus in the form of a board reporting
communication with their boards. This is more policy - to be drafted by the Board Secretary in
secure than traditional distribution systems and consultation with senior management to facilitate
enables information to be accessible to directors their feedback and buy-in, and to be approved by
no matter where they are - in the office, traveling the board. This should be a living document with
or on vacation. It can save valuable time (and an annual review, ideally as part of a company’s
money) for the organisation and its staff, and
board evaluation process. Three key elements
should be incorporated.
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Firstly, the right detail - Uniformity and consistency of information can be achieved by introducing
a board paper template. Both management and the board will welcome this initiative. It supports
management by providing a practical framework in which to provide the necessary details for the
decisions it seeks. If required, a link to further information can be embedded or a report annexed
to the paper. The template benefits board members who receive a consistent and concise paper for
consideration, enabling key points to be identified quickly and reducing review time and ultimately the
length of board packs. The template will typically be of no more than two sides of A4 and incorporate
the following headings as well as guidance as to how much detail is to be included:
• Purpose - a sentence to explain the purpose of the board paper (e.g., to consider moving the
company’s HQ).
• Background - a paragraph to cover the situation and any relevant background details (e.g., the
current HQ is too small and key executive staff members are occupying multiple satellite offices; the
HQ lease expires in 18 months).
• Goal - a brief paragraph to explain the aim or objective of the proposal (e.g., to incorporate all staff
into a new HQ, improving communication and staff engagement, and reducing costs).
• Matters for consideration - a summary of the key risks (e.g., legal, regulatory, operational), costs
(e.g., actual and opportunity), options (e.g., alternatives for consideration) and rewards (e.g., benefits
of decision).
• Action (e.g., seeking approval of management’s proposed recommendation or course of action
regarding a new HQ).
Secondly, the right topics - It can be unclear as to which matters should be decided by management
and which should be decided by the board. This can be exacerbated by a dominant CEO who sees the
board as an unnecessary burden and believes management should be making all the key decisions, or a
micro-managing board which muddies the line between operational and strategic decisions. This issue
can be simply remedied by producing a list of matters reserved for the board’s review and decision,
which is approved by the board. Importantly, this also helps ensure matters included in the agenda for
board meetings are focused on the right topics which in turn facilitates board engagement and can help
reduce the length of board meetings.
Thirdly, the right time - The policy should detail board communication timelines and deadlines which
are achievable and agreed by management and approved by the board. In particular, these should
include (drop dead) submission timelines for papers prior to board meetings.
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Netflix - reinventing board communication

Netflix’s approach to governance provides an
interesting model for companies wishing to
In May 2018, David Larcker and Brian Tayan overcome this challenge.
from the Stanford Graduate School of Business
published an article in the Harvard Business Final thoughts
Review about a radical new approach to board
communication which has been implemented by Jim Collins, the American author on company
US streaming giant Netflix. This incorporates two sustainability and growth, wrote that “Bad decisions
unique practices.
made with good intentions, are still bad decisions”.
Bad decisions are inevitable in all organisations
Firstly, communication with the board is structured from time to time, but these should not be the
in the form of a short (approximately 30-page) result of bad information. Without a doubt, it is
online memo that allows board members to ask worth devoting time and pinpointing focus on
questions and comment within the document. improving board reporting in organisations both
High-level data is summarised in charts and big and small to achieve quality decision-making
graphs, but the document’s emphasis is primarily and to facilitate sustainability and success well
written discussion and analysis of issues. This into the 2020s and beyond.
quarterly memo, written by and shared with
the top 90 executives as well as the board, is
sent out a few days prior to board meetings. It
includes embedded links to supporting analysis,
and unusually the board has open access to all
data and information on Netflix’s internal shared
systems. Management can amend the text of the
memo and answer questions in what is essentially
a living document. As board members are well
prepared, Netflix’s board meetings are much more Sources:
efficient, with a focus on questions and discussion ICSA and Board Intelligence’s Challenges to Effective
rather than presentation. Significantly, meetings Board Reporting research is available at www.icsa.org.uk/
are generally only three or four hours in length knowledge/research
(compared to all day meetings at many large
organisations).
The research “Netflix Approach to Governance: Genuine
Secondly, board members periodically attend
(as observers) monthly and quarterly senior
management meetings providing transparency and
extensive insight into the company’s operations.
Larcker and Tayan believe these two innovations
have sharply contributed to Netflix’s impressive
performance in recent years.

Transparency with the Board” undertaken by David Larcker,
professor of accounting and Brian Tayan, researcher from the
Stanford Graduate School of Business, is available at https://
www.gsb.stanford.edu/faculty-research/publications/
netflix-approach-governance-genuine-transparency-board

One of the most important responsibilities of the
board is oversight, however this is often hampered
by a lack of transparency and useful information.

26

the hawkamah journal

a journal on corporate governance & leadership

issue12

WHAT REPORTS SHOULD THE
BOARD EXPECT FROM THE CFO

Photo by: Lidiia Kovalevska

Roland Sfeir
CFO, citrussTV
Financial reporting requirements are innately
crucial to any Board and C-team to help evaluate
past performance and inform future strategy. The
common notion is that the CFO is responsible
for providing accurate and timely reports in
accordance with accounting standards (GAAP or
IFRS).

presentation, which are made known at yearend in the financial statements. Nothing in that
remit process reveals the position of the company
within the context of relevant business-critical
factors, nor was it designed for that purpose. In
fact the Accounting Standard has a generalist
design to cover all types of business. It is the
most common denominator from which to judge
Generally speaking, the rules and guidelines for one company on equal footing with another. The
financial reports are laid out by the Accounting GAAP is designed to be broad in nature to ensure
Standards. External auditors reviewing the books coverage of all possible scenarios, and intended as
use the resulting framework to form the basis a tool to benchmark performance across different
of their opinion on the company’s compliance. industries and geographies. Although IFRS/GAAP
IFRS (or GAAP) require the disclosures of have constantly evolved, encompassing more
incidents relating to changes in accounting and disclosure and details, there will always be a case
the hawkamah journal

a journal on corporate governance & leadership
issue12

27

for business leaders to acquire additional insights
and information.
Focusing on the Middle East in particular, there
is a prevailing belief that the role of Finance is
primarily the preparation of Financial Statements
for the purpose of review and signature by the
External Auditor. This misjudgment consequently
reduces the role of Finance and confines the
CFO to daily operational chores. There could be
many reasons for this singularity: for instance,
the absence of company taxation has traditionally
relieved privately held companies from the need
of establishing an accurate and timely formal
reporting mechanism. Also, first-generation
companies and sole-proprietorships don’t feel the
obligation to hold formal financial records unless
they need to approach banks for funding (Even
-then, most funding discussions are commonly
driven by the Chairman of the Board or Vicechair). There is therefore, a general supposition
that a simple accounting department capable
of reporting cash-position and P&L is sufficient
for the job. Moreover, the growth of regional
companies has been organic, with relatively few
cases of mergers or acquisitions. Thus the niche for
sophisticated and accurate financial reporting has
remained primarily confined to listed companies
and government held organizations, with the
exception of large family- owned 2nd - generation
businesses.
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However, amidst an increasingly complex financial
environment, reporting is becoming more and
more comprehensive, requiring the inclusion of
diverse global factors such as: Environmental
considerations, corporate social responsibility,
increased transparency, stakeholders activism,
Legal compliance, and other Economic
considerations such as taxes. An integrated
reporting framework has become the norm for
publicly traded companies and government-related
entities. As the pressures from shareholders
increased post the 2008 financial crisis, access to
capital has proven highly correlated to rigorous
reporting standards, both comprehensive and
independent.
By way of example, Apple, the largest tech
company, comprehensively displays financial and
quantifiable data to provide notice that it has fully
met its’ obligation under SEC and GAAP rules:
1) The yearly 10K report shows compliance
with SEC, elaborating risks, legal proceedings,
safety disclosures, stockholder matters, executive
compensation, management discussions and
financial statements.
2) Quarterly reports and Data summaries (mainly
presented in number format) comparing the
overall financial position to that of the previous
quarter/year.
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Similarly, Mitsubishi corp. provides a comprehensive
120 page integrated report. Yet, despite this vast
amount of material in the public realm, analysts
following the company’s performance are regularly in
touch with management fishing for more information,
normally privy to CEO or Board only. This exemplifies
that, despite the presence of standardized fully
compliant accounting reports, the need for insider and
operationally specific reports is a must in order to fully
understand a company’s situation. Because the Board
cannot only rely on the accounting document to do its
job, it must obtain information designed for decision
-making purposes. The Board seeks data that is not
merely relating to the past, but that can illuminate
the facts, revealing possible ways forward. Information
gathered by the internal business analyst, should be
tactfully placed under the auspices of the CFO, who
in turn, can summarize and professionally prepare
objectively unbiased reading material for the Board.

duly assigned to the CFO, who leads the entire
reporting process. Because reporting is very
specific to each company, directly correlating
to performance and KPIs’, it is essential that
the Board obtain feedback from an objectively
unbiased source, which wasn’t involved in the
establishment of the Strategy itself. Once this is
achieved, the Board must enforce the process for
objective and independent reporting to secure the
up-flow of unbiased information.
Hence we argue in this article for a primordial
evolution of the CFO role in the Middle East
from its current framework (accounting, liaison
with external auditors, and overseeing internal
controls). To reap the full potential of the CFO
position, internal decision-critical reports must be
entrusted to them alongside traditional reporting.
This completely subverts the prevailing CFO jobdescription, and requires him or her to step-up to
the role of business partner, guiding and ensuring
the delivery of the promised strategy. The role
would go beyond mere compliance, and extend to
forward-looking forecasting, sustainability, riskmanagement, and corporate social responsibility.
Performance reporting is a means to an end,
never an end in itself. The purpose of information
is to promote action. The board report is therefore
the document that pulls together all the relevant
information with balance and objectivity. A
good report should contain all the information
necessary to facilitate decision-making at board
level. It should lead directors to ask the right
questions and initiate a chain of actions that will
enhance the ability of the enterprise to achieve its
short- and long-term aims and create sustainable
shareholder value.

Whilst the norm for public companies to club
reporting and all associated functions under - the
CFO to oversee the information gathering process,
the same is not necessarily evident in private
companies, particularly in our region. A company’s
survival ultimately depends on the effectiveness
of its board’s decision-making processes. But
boards don’t exist in a vacuum. In order to make
astute decisions, directors must have access
to good-quality, timely information as to how
their businesses are performing. The quality of
performance reporting to Boards is therefore
one of the key factors affecting companies’
competitiveness. Furthermore, Managers need
to gain an understanding of the information
needs of the Board and to consider performance
reporting as a strategic extension of day-to-day
information- gathering. The information and
decision support that Board members receive The contents of the CFO report to the Board
will enable them to discharge their duties in an could include any or (all) of the below:
effective fashion.
As best practice, it is advised that all-inclusive
reporting mechanisms within the company are
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Given the substance and impact of the above
on the company’s performance and the Board’s
decision making, we cannot over-emphasize the
importance of independent reporting, and the
need for the Board to own and closely monitor this
process. The audit committee has the mandate to
oversee this process and the duty to ensure that
Finance has the right mix of independent processes
and capabilities to provide complete and unbiased
information to the Board. I can personally attest
to the effectiveness of presenting such types of
additional information to the board alongside
traditional reports.
The comprehensive nature of this information
might require the Board to step-in and secure
a culture of openness within the company, as a
prerequisite to effective internal reporting. It is
imperative that a proper mechanism within the
organization is created with sufficient control to
secure the reporting of inevitably commercially
sensitive data without endangering its
proliferation. Some people in the industry already
predict that soon we will be in a world where a
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single database exists to communicate both
internally and to stakeholders. It is an interesting
vision on transparency, but the above commercial
confidentiality issue remains a challenge.
In conclusion, regardless of where a CFO sits
within an organization, we recommend he or
she should be spending more time ensuring that
the Board understands the company’s strategy
and value creation in the context of the financial
reports. A CFO must forge an effective relationship
with the Chair of the audit committee, and be
assertive in anticipating queries from the Board.
In their eyes the essence of a valuable CFO rests
on their ability to assemble an objective view of
the business’s performance by comparing it to
the relevant market using adequate benchmarks.
Additionally, the CFO has to explain to the board
the anticipated future performance and the
suitable resource allocation for increased business
growth. They also need to keep a lookout on
potential M&A, whilst adequately factoring for
potentially disruptive transformations, such as
digital technology opportunities.
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Beyond Financial Reporting
by Peter Montagnon
Financial data is not the only information
that boards need to receive on a regular basis.
Companies are increasingly realizing that they
also need data that provide insight on the culture
prevailing within the company as part of their
effort to understand and manage risk.
The Chief Financial Officer may be involved in the
collection and preparation of some of this data,
and where the board does not specifically include
a conduct, culture or risk committee it is most
likely to be processed initially through the audit
committee. However, human resource, internal
audit and compliance departments will also play
an important role.
Boards need to understand and shape what drives
behavior in their company because inappropriate
behaviour can vastly increase risk either through
reputational damage, regulatory sanction and
actual losses. Examples include corruption,
inhuman labour practices, a negligent approach to
health and safety and lax financial controls.
VW needs to know not only exactly what happened
when its software engineers cheated on emissions
tests, but also why they were driven to do this.
Otherwise it cannot address the issue properly or
protect itself in future. Keeping a closer check on
culture would have helped it.
There are a number of indicators that provide
insight on culture. In the human resource area
these include staff turnover, absenteeism,
responses to employee surveys, whistle-blowing,
exit interviews and social media traffic. In the
customer area they include customer satisfaction
data and the record in resolving complaints.

standards of behaviour and the state of morale.
Bribery does not just involve governments. In
some countries where food retailers have faced
quality scandals, one of the problems has been
that the company’s executives have been bullying
suppliers to the point of extracting bribes from
them.
Three principles should guide a company’s
approach. First, rather than try to monitor
everything, the board should put together a
dashboard of relevant indicators which will help
them understand the prevailing culture in their
business and then ensure that they are properly
informed.
Second, each piece of information needs to be
properly analysed and boards must join up the
dots so that the connections become clear. For
example a high level of customer complaints and
a high staff turnover indicate a serious problem.
Third, forward-looking indicators are particularly
useful. These include health and safety incidents
where someone might have been seriously
injured or even killed but where no one was hurt.
Employees are often tempted to suppress these
but it is imperative that boards are informed about
these. Similarly chronic equipment failure is a big
risk. It suggests poor management and the risk
of serious industrial accident. Another indicator of
potential trouble is where capacity use is erratic.
Getting all this right involves some effort both
on the part of boards and of those charged with
assembling the information. However, this is as
nothing to the effort which has to be applied
when disaster does occur.

Where suppliers are concerned, they include
willingness to maintain the company’s expected
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THE IMPORTANCE OF NON-FINANCIAL
INFORMATION TO DISCHARGE A
DIRECTOR’S FIDUCIARY DUTY

Sonya Santolin
Head of Sustainability, Abu Dhabi Commercial Bank
Fiduciary duty and ESG
As a director, should you be concerned about When serving as the director of a company,
environmental, social and governance (ESG) certain legal obligations are created and attached
as a result of the nature of the relationship
issues?
with the company. This includes the existence
What if any impact does ESG have on business of a fiduciary duty to the company. “A fiduciary
is someone who has undertaken to act for and
value?
on behalf of another in a particular matter in
which give rise to a relationship
What can happen if ESG is ignored? Can a circumstances
1
director be held responsible for not considering of trust and confidence.” This means that, as
agents of the company and stewards of its affairs,
non-financial information?
directors must make business decisions after
taking all available information into account, and
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then act in a judicious manner that promotes the
company’s best interests. Increasingly this entails
considering non-financial information.

suppliers but ultimately had to succumb to the
pressure and begin to address the concerns in its
supply chain and business operations. Though its
business strategy helped Nike soar financially, its
Non-financial information means environmental, (indirect) labour practices brought Nike serious
social and governance information (ESG), aka reputation damage, impacting revenues and
sustainability. Failure to consider ESG as part forcing redundancies.
of the decision-making process and business
management practices exposes the company Since then, Nike has turned its brand around by
to several risks – risks arising from the non- managing sustainability issues and has regained
management of ESG issues within business public trust – in 2015 Nike was identified by the
operations, lost opportunity to derive greater Reputation Institute as the second most-trusted
business value by managing ESG, and legal risk company by millennials in the US.
for the director for failure to meet fiduciary duty.
Below are a few real-life case studies that illustrate Nike is a classic example of the triple bottom line
how companies and directors can be impacted. concept – measuring the financial, social and
environmental performance of a company to take
Case Study #1 – Risk of unmanaged ESG
into account the full cost of doing business., i.e.
financial value can be quickly offset by not pricingNike is an example of what can go wrong when in social (or environmental) considerations.
non-financial (social) considerations do not form
part of the business decision equation. Nike Case Study #2 – Lost business opportunity
created a pioneer business model, outsourcing
all of its production to a network of suppliers Unilever launched its sustainable living plan in
in other parts of the world where labour costs 2010. It aimed to create positive social impact while
were extremely low, enabling exceptional growth. decoupling growth from negative environmental
However, the factories had unhealthy working impact, through product redesigns, more efficient
conditions, forced overtime, paid less than resource management in its operations, and
minimum wage, used child labour and the Nike rethinking its sourcing practices for materials used
brand came to be criticized for selling goods in production. One product example is the Pureit
produced in sweatshops. For example, workers in in-home purifier which delivers safe, affordable
the Vietnamese Nike plants were being exposed drinking water that can reduce the incidence of
to carcinogens at 177 times above safety levels diarrhoeal disease by up to 50%. This product can
and were being paid just $10 for a 65-hour help improve the quality of life of 1 billion people
work week. By contrast, Nike heavily invested worldwide who are without access to clean water,
in celebrity advertising to promote its products, and can help reduce disease in the developing
which in 1998 amounted to US$1.13 billion when world where 80% of diseases are water-borne.
it paid Tiger Woods $28 million and Michael The Pureit in-home water filter delivers Unilever
Jordan $45 million. Around the same time, these financial profits, whilst addressing environmental
sweatshop practices began to negatively impact and social issue (i.e. positive net value), and brings
Nike, who became dogged by protests, allegations its customers a sustainable living solution. This
and charges about abuse of workers, and child sustainability-focused approach brought positive
labour practices. Nike denied responsibility by results for Unilever’s bottom line in 2017: its
claiming that it had no say over the actions of its sustainable brands grew 46% faster than the rest
1 Mothew

(t/a Stapley & Co) v Bristol & West Building Society [1996] EWCA Civ 533, [1998] Ch 1 (24 July 1996), Court of Appeal (England and

Wales).

the hawkamah journal

a journal on corporate governance & leadership
issue12

33

“Far from being a barrier, there are positive duties to integrate environmental, social
and governance (ESG) factors in investment processes... Integrating ESG issues into
investment research and processes will enable investors to make better investment
decisions and improve investment performance consistent with their fiduciary
duties.” 3

of the business and delivered 70% of its turnover Importantly, since boards delegate the day to
day management of business operations to a
growth. 2
management team, this in turn will require directors
to insist that management implements processes
Case Study #3 – Risk of director liability
to adequately and systematically manage ESG
VW’s emissions scandal is a recent example of issues as part of business operations. However,
poor sustainability governance practices. The although 80% of CEOs surveyed believe that it
scandal arose when executives attempted to derive is important to measure and try to reduce their
financial gain at the expense of environmental environmental footprint, only 26% are actually
considerations by installing software on diesel cars addressing the risk of climate change as a priority.4
sold in the USA to lower the figures in emissions This suggests that there is a large gap between
tests. Falling share prices, class action lawsuits, intention and action. This gap exposes directors
regulatory fines, recalls, criminal charges and the to potential liability.
resignations of its Chairman and CEO are some
of the consequences of this business decision. As The non-management of ESG can also bring other
well, its supervisory board is being investigated longer-term consequences to the company’s
and may face liability. VW set aside US$6.7 billion value. Climate change is expected to increase the
in 3Q2015 for repair costs on some 11 million number of stranded assets (assets that need to be
vehicles worldwide and is expected to pay some written off because of unforeseen circumstances).
US$4.3 billion in criminal and civil penalties in the For example, if sea levels rise in accordance with
US. The total estimated cost of this environmental climate change models, seaside properties will be
deception in the US is US$20 billion. It is one of under water (no pun intended) and loans will be
unrecoverable. For example, the transition to a low
the costliest corporate scandals in history.
carbon economy will negatively impact oil and gas
The above case studies demonstrate that directors physical assets. In addition, the company is missing
should consider non-financial information in order out on broader business value opportunities such
to discharge their duty to the company as part of as cost savings through energy efficiencies, new
market and investment opportunities, lower cost
the governance and decision-making process.
2 The

UN Sustainable Development goals outline 17 areas which are estimated to open up approx. US$12 tn in market opportunities in four economic

systems: food and agriculture, cities, energy and materials, and health and well-being, and represent around 60% of the real economy. Source: Better
Business Better World Report by the Business & Sustainable Development Commission, 2017.
3 UNPRI,
4 PWC

UNEP FI, & The Generation Foundation, “The Fiduciary Duty in the 21st Century Programme” 2018.

17th Annual Global CEO Survey 2013.
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of capital, business competitiveness, and so on.
The ability of a director to adequately oversee
the management of ESG pre-supposes a
comprehensive understanding of the complex and
interconnected nature of ESG topics, of how ESG
can impact the company, and how the management
of ESG can support the company’s business
value proposition. For any director, the first call
to action is to develop his or her expertise in
sustainability. This might include inviting external
experts to train the board, and/or attending
sustainability leadership programmes at a wellknown University specialising in the business
management of sustainability, or through director
qualification programmes such as the Hawkamah
Institute’s. Armed with knowledge, the director
is then positioned to connect sustainability with
corporate purpose and strategy, gauge whether
management is effectively and comprehensively
managing business operations, and deliver longterm value to shareholders.

The EU is also looking to amend the prudential
person rule 6 to require that ESG factors be taken
into account in investment decisions. Japan’s
Government Pension Investment Fund, the
world’s largest pension fund, already requires this
of its external asset managers, as does Australia.
This international trend is noteworthy, especially
if your company anticipates raising funds abroad,
has foreign investors or plans to expand into
other markets where regulations and disclosure
frameworks are mandatory.
To conclude, business as usual is rapidly changing
as ESG integration rapidly becomes the new
norm. It is important for directors to understand
sustainability risks (and opportunities) and
consider such non-financial information when
making business decisions. Not only does this
make good business sense but it also plays an
important role in discharging a director’s fiduciary
duty to the company.

There is a groundswell global movement compelling
companies to integrate ESG. This includes
compulsory disclosures such as the European
Union Directive on disclosure of non-financial
and diversity information (the ‘Non-Financial
Reporting Directive’) and new carbon emissions
reporting requirements in the UK. New disclosure
frameworks include the Task Force on Climaterelated Financial Disclosure (TCFD), driven by
investor pressure to price climate change risk
into investment decisions. As well, institutional
investors are under pressure to integrate ESG
into their investment decisions - currently some
42% of institutional investors are required to
disclose their approach to ESG investing 5 and
the EU is expected to report on its decision
whether to make TCFD mandatory in Dec 2018.

5 Source
6 The

OECD & BlackRock “Investment governance and the integration of environmental, social and governance factors” 2017.

prudent person rule is a legal standard that requires a fiduciary entrusted with funds to invest them in investments that a reasonably prudent

person who expects to receive a good return of income while preserving the capital would invest.
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AUDIT CHANGE
ON THE HORIZON

Stephen Davis
Associate Director and Senior Fellow, Harvard Law School
Audit committee chairs may find resonance in
the phrase “tragedy of the horizon”, an expression
coined in 2015 by Bank of England governor Mark
Carney, which refers to the paradox that arises
when market actors must take urgent action to
address a long-term risk—but have no observable
short-term incentive to do so. Carney was talking
about climate change. But his warning can be read
as a routine job description for board directors. Of
course they have to monitor a company’s current
business operations. But they also need to keep a
weather eye on changes on the horizon that may
not be obvious to executives in charge of day-today management and who, as a result, may resist
such insights. Perhaps no area is in more need of
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such dual attention from directors than the outside
audit. Board members in GCC companies—
especially those in audit committees who are
on the front line—have a clear responsibility to
oversee compliance with current rules. But radical
changes in the external audit appear to be coming:
in what is being assessed, how, by whom, and for
whom. It may be true that scandals and crises
elsewhere are to blame for potentially radical
reforms. But board directors in the GCC are likely
to be seeing the effects on home turf before very
long. So now may be an appropriate time to scan
the horizon so that companies can be prepared.
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Drivers of change
First, let’s look at what is prompting growing
attention to the external audit. The last time
capital markets saw the public policy spotlight
swing this far to auditing was in the aftermath of
the 2001 Enron scandal. Fraud at the Houstonbased energy trader caused the US Congress
to legislate the landmark Sarbanes-Oxley Act.
Among other things, the statute required CEO
certification of financial accounts; creation of
the Public Company Accounting Oversight Board
(PCAOB) to watchdog audit firm quality; limits on
auditor consulting; restrictions on related-party
transactions; and financial literacy standards for
board audit committees. Enron’s collapse also led
to the epic global dissolution of Arthur Andersen,
one of the Big Five, as the audit giants numbered
then. Reverberations in the form of new law,
regulation, and practice were felt in GCC states as
well as elsewhere.
Today the path toward what one conference
company calls the “Global Crisis in Audit Firms”
stems from multiple factors. Corporate failure,
once again, is the leading cause. The high-profile
collapse of construction firm Carillion, despite
healthy audit reports, fueled a broad UK bipartisan
attack on the alleged oligopoly of audit. Charges
that KPMG in South Africa skewed audits to
advantage the Gupta family as well as disgraced
ex-president Jacob Zuma similarly drew unwanted
attention to the profession. Indeed, onceunthinkable investor votes have exposed levels
of distrust: in 2018 some 35% of shareholders
at troubled GE voted against KPMG as the firm’s
auditor while 78% voted against Deloitte at UK
construction firm SIG.

social, and governance (ESG) factors affecting
company performance. Investor attention to the
Sustainable Development Goals, accelerated by
bodies such as the UN Principles for Responsible
Investment (PRI), has helped propel increasingly
sophisticated corporate management of, and
reporting on, extra-financial variables that reside
outside traditional audit coverage. These are
developments that are here to stay, and which
are ramping up pressure on the audit process to
capture the relationship of such variables to value
and risk.
Secondly, the recent expansion of stewardship
teams especially at the largest fund management
firms - Blackrock, Vanguard, and State Street Global
Advisors- signifies an historic transformation.
Where once such funds applied perfunctory,
compliance-driven reviews of the governance and
audit features of portfolio companies, they now
increasingly devote analysis-rich scrutiny to the
monitoring of firms they co-own anywhere in
the world. We are only at the inception of the
‘stewardship era’, which has already triggered a
rapid escalation of board-shareholder engagement
on ESG risks. Over time, it is likely that big
institutions will be devoting more resources to
strengthening relationships with outside audit
firms, and urging them to be more relevant, as a
way of asserting their stake in effective outcomes.
Three emerging trends in global external audit

GCC audit committee chairs and members are
required throughout the region to serve as the
company’s front line in selecting, setting terms
of reference, and monitoring outside auditors
of company accounts. But the following three
meta trends flowing from the systemic evolution
But this time systemic trends beyond scandal described above appear destined to destabilize
also lie behind the push for change. For one, the what was once a predictable responsibility.
striking rise of public and private sector attention
to so-called intangible variables contributing to 1. Who audits?
risk and opportunity has given birth in Europe and When Arthur Andersen imploded, it left just
North America to a whole industry of specialized four big accounting firms capable of handling
standard setters and assessors of environmental, audits for multinationals. Policy makers and
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market actors have shown periodic anxiety about
the consequences of so few players. They have
worried that relative lack of competition would
raise barriers to entry for potential new rivals,
impair independence, and reduce audit quality.
Markets sought to address these concerns
with regulation—in particular, the PCAOB and
equivalents. But the failure of Carillion has made
the UK ground zero in the push to go well beyond
previous measures and break up the Big Four. If
radical steps are taken there, it would likely have
repercussions throughout the global business
community.
There are reasons to suspect that this time UK
regulators may take those steps. For one, in April
2018 the government named Sir John Kingman
to conduct an inquiry into the efficacy of the
Financial Reporting Council (FRC) as the national
regulator of the audit industry. One month later
a parliamentary committee piled on pressure,
calling on the Competition and Markets Authority
(CMA) to consider splitting up the Big Four and
separating their audit and consulting arms. It
described an audit market that “works for the Big
Four firms but fails the wider economy”. Incoming
CMA chair Andrew Tyrie responded by stating
that “something needs to be done” about the Big
Four “oligopoly”. MPs also slammed the FRC for
“feebleness and timidity” as a watchdog of the
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audit industry. One confidential industry analysis
found that current audit fees fall well short of
the amount required to undertake a true quality
audit. As a result, accounting firm partners are
focused on consulting, which they consider more
lucrative and higher status, leaving audit work to
overburdened managers and ever-churning pools
of junior analysts. Authors concluded that auditors
too often have insufficient capacity to understand
the company whose accounts they are examining
and even less awareness that their real customers
are meant to be the shareholders.
Conscious of Kingman and the CMA looking over
its institutional shoulder, the FRC has toughened
its stance on audit. It released a report hitting
auditors for a slide in quality, citing “a failure to
challenge management and show appropriate
skepticism across their audits.” Further steps are
expected. Meanwhile the opposition Labour Party
labeled the Big Four a “cartel” and commissioned
its own review to consider dismantling it if new
elections brought the party to power in Britain.
The industry has responded with proposals such
as a cap on the number of large UK firms they can
each audit. But calls for a breakup are intensifying
rather than easing. So are pleas to reduce the sway
of corporate management over outside audits,
perhaps by expanding shareholders’ roles in the
the hawkamah journal
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selection, payment, and monitoring of auditors.
Audit chairs in GCC markets may want to watch
these developments carefully when they consider
whether to retain or replace current auditors
since there could be alterations to the universe
of outside accounting firm options. Even if UK
regulators do not wind up breaking up the Big
Four, board members will still be well advised to
keep an eye on change. British policy makers might
introduce a raft of reforms or fresh best practices
for audit firms and industry regulators that could
produce mirror rules in other jurisdictions. Even
before that happened, international institutional
investors might begin exercising stewardship
tools to press portfolio company boards in the
GCC as to whether their outside auditors abide
by new standards. For now, the potential for audit
industry change merits a watching brief.
2. What is measured?
Outside audits that audit committees oversee
apply standards, techniques, and metrics that are
increasingly out of alignment with measurements
of value and risk routinely used by shareholders.
That is true even though, in theory, the audit is
produced for the benefit of investors. Jon Lukomnik,
head of Sinclair Capital and a board member, put
it this way in an October 2018 speech to CPA
Canada. “Intangible assets now make up 84% of
the market value of the S&P 500. That’s up from
just 17% in 1975. We investors clearly value
things like investment in brands, new business
processes, skills development for employees, R&D,
etc. as drivers of future value. In other words, we
believe these investments will create revenues in
the future. But accounting can’t figure out how
to value those non-tangible assets, so it treats
those investments as expenses. That just doesn’t
make sense.” And if traditional metrics no longer
fully capture value and risk factors for investors,
they might be considered equally deficient by
corporate executives seeking to manage for longterm performance.
In other words, more stakeholders are asking
the hawkamah journal

whether boards in general, and audit committees
in particular, are accessories to a process that
is growing obsolete by looking at wrong or
incomplete indicators.
Since markets naturally seek to adjust for
dysfunction, it can be no surprise that there is
rising private sector interest in alternative standard
setters that try to address variables germane
to both corporate leaders and investors. These
groups include the Global Reporting Initiative,
the Sustainability Accounting Standards Board,
and the NGO-backed Alliance for Corporate
Transparency. It is equally unsurprising that
there is escalating demand for the burgeoning
industry of commercial analysis providers, some
using big data and artificial intelligence tools, that
purport to pick up where conventional accounting
standards leave off in order to measure so-called
intangibles. These firms sell information both to
corporations and to institutions.
The bottom line is that audit chairs and committee
members are likely to be under pressure over time
to sustain trust in the importance and legitimacy
of the audit. This task will be difficult to manage so
long as regulators insist on conventional practices
by outside auditors. But boards may seek to close
the information relevance gap by considering
experiments with alternative measurement
standards. The objective would be to supplement
the traditional audit with an assurance process
that provides more insight on company risk both
for internal executives and outside stakeholders.
3. What is reported?
Change is coming not only to what is measured in
audits, but to how it is reported to investors and
others. For decades the garden-variety company
annual report has contained a letter from
the auditor certifying that the firm’s financial
statements have been reviewed and found in
compliance with relevant accounting standards.
Some jurisdictions have required that an individual,
such as the lead audit partner, sign the statement,
while others have permitted the letter to simply
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state the name of the audit firm. But for the most
part the same letter could, with a date change,
be inserted into any year’s annual report provided,
of course, that the auditor was disclosing no
corporate divergences from accepted practice.
At the same time, companies have in recent
years begun to supplement audited financial
statements with a separate sustainability report
to shareholders. Depending on the company, this
might be a product also overseen by the audit
committee, though the information contained
in it is typically not subject to an outside audit.
The sustainability report has been designed, by
some companies, to offer investors the insights
on intangibles that may not be found in financial
statements.
Both these practices are now under scrutiny, with
change on the way.
First, some jurisdictions, such as the UK,
Singapore, and the Netherlands, have prompted
a conversion to so-called ‘enhanced’ audit reports.
These reports go further than the routine letter
to include ‘key audit matters’ (KAMs) observed
by the auditor in the course of the audit. The
US’s PCAOB is requiring all public companies to
include similar, but less expansive, ‘critical audit
matters’ as of 2020. These disclosure regimes are
each meant to provide investors with pointers as
to what risks the auditors found most trenchant
in their analysis of the company’s accounts, and
how they addressed those risks. Given that it is
early days, the quality and depth of enhanced
audit reports vary. Some company board audit
committees, however, have sought to stand out
for excellence in enhanced disclosure. In the
UK, for instance, Vodafone (Deloitte) and RollsRoyce (KPMG) have drawn attention for their
fulsome reports by outside auditors. Indeed, the
difference between a conventional and enhanced
audit report can be striking—even at the same
company. In 2016 insurer Aegon released a 16page enhanced outside audit report to Dutch
investors, using Dutch audit reporting standards,
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and a skimpy, traditional two-pager for US
investors, using US audit reporting standards.
Scholars are exploring whether enhanced audits
have price effects on stock. Whatever the results,
early anecdotal evidence is that they may enhance
trust and loyalty among shareholders.
The second meta trend in audit reporting is
the effort to replace two separate reports, one
an audited financial statement and the other a
typically unaudited sustainability report, with a
single integrated report that combines so-called
intangible factors with traditional measures of a
company’s condition. The International Integrated
Reporting Council is a proponent of such practices.
And so are institutional investors such as APG,
one of the largest European asset managers,
whose CEO once argued that portfolio companies
can only be credible asserting their attention to
sustainability factors if they find ways to integrate
them with financials. This is not easy. Recently, at
a Harvard Law School roundtable, an executive
at one multinational corporation related how the
firm had progressed on integration but neglected
to include any sustainability factors in its periodic
calls with investors—until those investors pointed
out the anomaly. But Japan, in particular, has
taken the lead in embracing integrated reporting.
In 2017 some 341 corporations adopted the
practice.
As enhanced audit and integrated reporting spread,
GCC board audit committees may find value in
monitoring how pacesetting companies handle
the new disclosure techniques. They may even
urge their companies and auditors to run tests
to see how they might be adapted. Advantages
could come in the form of higher confidence
among investors, with the prospect of a lower
cost of capital, and better internal management
of multiplying risks that fall outside the bounds of
conventional accounting standards.
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